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ever increasing number of state taxes 

to be paid at various dates, and the 
complexities and variations in the 
reports to be prepared and filed as the 
basis for such taxes have caused ceaseless 
worry both to me, the company's 
attorney, and to its officials; and 


WHEREAS it is becoming almost impossible to 
properly watch over a corporation's state 
tax liabilities without exact, con- 
stantly up-to-date official information 
as to the tax laws of the state and of 
all official regulations, rulings, 
decisions and practices; and 


WHEREAS the dangers of notification regard- 
ing even one service of process not 
going quickly where it ought to go—or 
of the corporation being left, even 
temporarily, without its required 


statutory agent in the state at the legally § 
designated address—make appointments 

of company employes as agents a source 

of trouble both to attorney and client; 
now therefore 


BE IT RESOLVED that, from this day forward 
I will recommend, nay, insist that k 
the Corporation Trust system of statutory 
representation be installed for every : 
corporation client of mine doing business & 
outside the state of incorporation. 


IN WITNESS WHEREOF I hereto set my hand 
and affix my seal 
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The Corporation Journal is published by The Corporation Trust 
Company, monthly, except in July, August, and September. Its pur- 
pose is to provide, in systematic and convenient form, brief digests of 
significant current decisions of the courts, and the more important 
regulations, rulings or opinions of official bodies, which have a bearing 
on the organization, maintenance, conduct, regulation, or taxation of 
business corporations. It will be mailed regularly, postpaid and with- 
out charge, to lawyers, accountants, corporation officials, and others 
interested in corporation matters, upon written request to any of the 
company’s offices (see next page). . 

When it is desired to preserve The Journal in a permanent file, a 
special and very convenient form of binder will be furnished at 


cost ($1.50). 
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The Corporation Trust Company 


CT Corporation System 
And Associated Companies 


Wilmington . 


Having offices or representa- 
tives in every state and territory 
of the United States and in the 
District of Columbia and in every 
province of Canada, we: 


1 —eieie for lawyers, Po 
° ° 

Poin as ecto 
for incorporating ualify- 
ingaclientinany jarieds iction: 


Port 


15 Exchange Place 
926 Grand Avenue 


» Me. « 


- + 100 West 10th Street 


Having completely equipped 

fer departments at the New 
York, Jersey City and Wilming- 
ton offices we are able to serve 
at whichever office is preferred: 


1—as Transfer or Co-Transfer 
nt, or Registrar, for the se 
curities of corporations ; 


2—as Custodian of Securities, Es- 

crow Deposi or Deposiary 

or Liaeh <1 for compe: 
ui it 

setdons being dissolved. 


2—under the lawyer's direc- 
Sos stent to all clerical 
details incorporation or 
aeiedicdons as each different 
action, May require—fil- 

ig, recording, advertising, 
holding incorporators’ meet- 


ing, et. The associated companies’ loose-leaf service division 


NEW YORK CHICAGO WASHINGTON 
EMPIRE STATEBLDG, 214N, MICHIGANAVE. MUNSEY BLDG, 
—compiles and publishes a complete line of Loose Leaf 
Services covering new business laws and taxes,, both 
either domestic or forei 


Federal and State. 

ee i Partial List of Fields or Topics Covered 
Federal Taxes - State and Local Taxes . 
Security + Liquor Control - 
Utilities + Securities + In 


3—under the lawyer's direc- 
tion, furnish the statutory 
office or agent required oe 


4-keep atto formed 
of all state uses to be e paid 
and reports to be 15 Paid 
en ron dimchon Bag es the 
ton hich ic may qualify 
as a foreign corporation. 





“Qualifying” in the Canadian Provinces 


United States Companies and Corporations from 
other Provinces 


Corporations from the United 
States desiring to carry on busi- 
ness in the Canadian Provinces are 
required to be “registered” in four 
Provinces, Alberta, British Co- 
lumbia, Nova Scotia and Sas- 
katchewan. Such corporations are 
required to obtain “a license” in 
two Provinces, Ontario and Que- 
bec, and to be both “registered” 
and obtain “a license” in another 
Province, Manitoba. 

The same requirements apply to 
corporations from other Provinces 
of Canada.* 

There are no statutory provi- 
sions that a foreign corporation be 
“registered” or “licensed” in New 
Brunswick before doing business 
assuch. There, a foreign corpora- 
tion, when commencing business 
files the annual return, setting 
forth the name and address of its 
manager or chief officer and the 
location of its principal office in the 
Province, and pays a filing fee and 
an annual tax. 


In Prince Edward Island, the 
expression “registration” is not 
used in the statutes, but the re- 
quirements to be complied with 
before beginning business amount 
to registration. 

In the Canadian Provinces, 
therefore, the requirements that a: 
foreign corporation be “regis- 
tered” or secure “a license,” where 
each is applicable, correspond to 
the provisions in State laws that a 
corporation “qualify” or obtain a 
“certificate of authority” to do 
business, as these expressions are 
used with relation to corporations 
from other States or jurisdictions. 

It may be added that “entrance 
fees” are required to be paid in 
every Province except Prince 
Edward Island. In Alberta, New 
Brunswick, Nova Scotia, Quebec 
and Saskatchewan, in addition to 
entrance fees, a corporation secur- 
ing authority to do business is also 
required to pay certain annual 
taxes at the time of commencing 
business. 


? Ontario companies are not, however, required to obtain a license 
to do business in Quebec, nor are Quebec companies required to obtain 
alicense to do business in Ontario. Where such extra-Provincial com- 
panies desire to enter either Province, they are required to comply with 


the remaining provisions applicable to foreign companies. 


Quebec 


companies entering Ontario are subject to the payment of initial fees 
while Ontario companies are required to make a proportionate payment 


of the Annual Franchise Tax. 
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Domestic Corporations . 


New Jersey. e 


Existence of deficit, to which annual net earnings were applied, 
held bar to declaration of dividends. Plaintiff, a holder of non 
cumulative preferred stock in defendant New Jersey corporation, 
sought to enjoin the payment of a dividend on the common stock 
declared March 5, 1941. During the years 1935, 1936 and 1937 no 
dividends were declared on either the preferred or common stock, 
Accrued losses of years prior to 1934 were carried over into these 
three years, during which the annual net earnings were applied to 
the deficit, effecting substantial reductions. In 1938, the capital 
structure of the company was reconstructed, as a result of whicha 
capital surplus was created, which was applied to the then existing 
deficit, resulting in its cancellation. Thereafter, in 1938, 1939 oa 
1940, dividends were declared out of net profits and paid on the nom 
cumulative preferred stock, while no dividends were declared on the 
common stock. On March 5, 1941, defendant declared a dividend on 
both the preferred and common, to be paid from the net profits of the 
current year, plaintiff questioning the payment of the dividend on 
the common stock in this action. It was urged by the plaintiff that 
an inchoate right to dividends attached to the annual net earnings of 
1935, 1936 and 1937, and that the arrearages must be paid in full to 
the holders of the non-cumulative preferred stock before there could 
be any payment of dividends on the common stock, even out of 
current net profits. The United States District Court, District of 
New Jersey, in giving judgment in favor of the defendant, concluded 
that there were no net profits, during the three years, to which the 
inchoate right to dividends could have attached and that, because of 
the substantial deficit, to the reduction of which the annual net earn- 
ings were applied, there was no source from which dividends could 
have been paid lawfully. Lich v. United States Rubber Co., 39 F. Supp. 
675. Besson & Applegate of Hoboken (John B. Applegate of Hoboken; 
and Charles A. Lich of St. Louis, Mo., of counsel), for plaintiff. 
Pitney, Hardin & Skinner (Waldron M. Ward and Mahlon Pitney, 
of counsel), of Newark, for defendant. 

Claim of United States for Social Security tax ruled to have priority 
over state and municipal tax claims and over landlord’s claim for rent 
In a recent suit in the Court of Chancery, the receiver for a defendant 
insolvent corporation filed his final account and asked for instruc 
tions for the distribution of the balance in his hands. On a question 
as to the priority of the United States for the Social Security tax, it 
was held that such a claim must be satisfied in preference to claims 
of the State of New Jersey for the franchise tax or for Unemploy- 
ment Insurance contributions, and also in preference to a claim 
the City of Newark for a personal property tax. It was also ruled 
that such a claim of the United States must be paid ahead of the wage 
claimants. It was also indicated that the United States would undef 
such circumstances have priority for its claim over the claim of @ 
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landlord for unpaid rent. Lerman v. Lincoln Novelty Co., 21 A. 2d 827. 
Joseph A. Fuerstman of Newark, for complainant. Arthur W. Herrigel 
of Newark, receiver. Jacob Lipman of Newark, for mortgagee Louis 
Abrams. Morris Levine of Newark, for C. R. Daniels, Inc. 


New York. 


Mortgage executed by president five years before adjudication of 
bankruptcy held valid where all stockholders acquiesced. The presi- 
dent of a corporation had executed a mortgage in its name five years 
prior to the time the company was adjudicated bankrupt. At that 
time the corporation had three stockholders. There was an unsigned 
resolution on the minute books of the corporation, dated the same 
day as the mortgage, authorizing the president to execute and deliver 
a collateral mortgage. The United States District Court, W. D., 
New York, in finding the mortgage valid, said: “The president of 
the bankrupt corporation had power prima facie to do any act which 
the directors could authorize or ratify.” “Even though it be assumed 
that no meeting of the board of directors was held, at which the 
execution and delivery of the mortgage was authorized, all the stock- 
holders had knowledge that the mortgage had been given. Their 
acquiescence amounts to ratification.” Where two of three stock- 
holders, owning more than two-thirds of the outstanding capital 
stock, had assented to the mortgage, the court upheld their assent as 
valid, even though their shares had been endorsed and delivered to 
the third stockholder as security for the payment of notes, saying: 
“The right to assent to a mortgage upon corporate property may be 
exercised by the stockholders of record, even though they have 
assigned their shares and such assent is binding on the assignee 
holding certificates not transferred on the books of the company.” 
These two stockholders were, therefore, regarded as proper persons 
to execute the consent required by Section 16 of the Stock Corpora- 
tion Law, calling for the consent to the execution of the mortgage 
“by the holders of not less than two-thirds of the total number of 
shares outstanding entitled to vote thereon.” In re Henry Harrison 
Co., Inc., 40 F. Supp. 733. Abbott, Rippey & Hutchens of Rochester, 
N. Y., for petitioner. Charles Platt Williams of Lyons, N. Y., for 
State Bank of Commerce of Brockport, intervenor. John Pallace of 
Brockport, N. Y., for trustee. 


Appraisal granted voting trust certificate holders challenging vote 
of trustees to sell entire assets of corporation. Petitioners held voting 
trust certificates representing about eight per cent of the stock of a 
New York corporation, all of the stock of which was held of record 
by voting trustees under a voting trust agreement dated as of March 
16, 1936, which, by its terms, was to expire on March 16, 1941. On 
February 19, 1936, a plan of reorganization of the company, in pro- 
ceedings under Section 77-B of the Bankruptcy Act, was confirmed 
by a New York Federal court. On February 19, 1941, the voting 
trustees, at a special meeting of the stockholders, voted all the issued 
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x 
and outstanding stock in favor of a sale and conveyance of the assets 
of the company, the liquidation of the corporation and the distribu- 
tion of the proceeds of the sale after the sale was confirmed. The 
petitioners objected to any sale of the assets. Upon their petition, 
appraisers were appointed to appraise the value of their stock in 
accordance with Section 21 of the Stock Corporation Law. The cor- 
poration in this case challenged the right of a holder of a voting trust 
certificate to claim the benefit of the statute after the voting trustees 
had voted the stock deposited with them in favor of the sale. “In 
final analysis,” said the Court of Appeals of New York, “the decisive 
question in this case is whether the depositor of stock under the 
voting trust agreement has authorized the voting trustees to vote 
his stock and thereby to give consent in his behalf to the proposed 
sale.” The court noted that the agreement granted powers in broad 
language, the trustees being entitled “to exercise all rights of the 
stockholders of every name and nature, including the right to vote 
or give any consent in respect of any and all such shares.” The court 
felt, however, that the broad language of the agreement should not 
be construed to include power to consent to the destruction of the 
stock deposited under the agreement. It was also noted that, pur- 
suant to the agreement, a meeting had been called by the trustees to 
obtain instructions concerning the proposed sale, at which the majority 
of the stockholders voted in favor of accepting the offer and at which 
the petitioners challenged the power of the trustees to vote the stock 
of non-assenting stockholders and objected to the sale. The result 
of the court’s ruling was to sustain, in effect, the appointment of 
appraisers to value the petitioner’s stock. Application of Francis M. 
Bacon et al., (Susquehanna Silk Mills), Court of Appeals of New York, 
November 19, 1941. Commerce Clearing House Court Decisions 
Requisition No. 270406. Robert Nias West, Gilbert Kerlin and Alfred 
Ogden, for appellant. Samuel J. Levinson, Frank Weinstein and 
Samuel Kalmanash, for respondents. 


Ohio. 
Action against directors and officers for negligent and unauthorized 
acts held barred by four-year statute of limitations. In an action by 
a corporation against certain of its former directors and other officers 
for damages alleged to have been caused by their negligent and 
unauthorized acts, the Court of Appeals of Ohio, Auglaize County, 
observed that “liability of the defendants rests upon the common-law 
rule which renders every agent liable who violates his authority or 
neglects his duty to the damage of his principal.” The defendants 
having pleaded that all the acts complained of were barred by the 
statute of limitations, the court noted that this statute contained 4 
provision that an action for an injury to the rights of a plaintiff not 
arising on contract should be brought within four years after the 
cause thereof accrued. “It is clear,” said the court, “that the causes 
of action for the ultra vires and negligent acts complained of acc 
at the several times such acts were committed. Whether the causes 


* 
2 





The Corporation Journal 81 


of action were known or unknown to the plaintiff within the time 
limited by the statute is not material.” As, in this instance, more 
than four years had elapsed before the suit was commenced, the 
action was held barred by the statute of limitations and a judgment 
of the lower court in favor of the defendants was affirmed. Minster 
Loan & Savings Co. v. Laufersweiler et al., 36 N. E. 2d 895. B.A. 
Myers of Celina and O. J. Myers and Roger V. Stormont of Dayton, 
for appellant. Wheeler, Bentley, Neville & Cory of Lima and William 
G. Pickrel of Dayton, for appellees. 

Dissenting minority stockholder ruled entitled, upon sale of entire 
assets, to appraisal where, although dissolution was provided for, the 
statutory provisions governing dissolution had not been followed. 
Plaintiff was a minority stockholder of defendant Ohio corporation, 
who sought to enforce his rights as a dissenting minority stockholder 
through an appraisal under Sec. 8623-72, General Code, and payment 
of the fair cash value of his shares, as appraised. In this instance, 
two resolutions had been adopted on the same day at a stockholders’ 
meeting. One provided for the dissolution of the company to be 
effected forthwith, and the other authorized the officers to sell the 
entire assets of the company and to distribute the proceeds. The 
Court of Appeals of Ohio, Cuyahoga County, drew a distinction 
between the sale of the entire assets under such circumstances and 
under conditions where the resolution providing for the dissolution 
is first filed with the Secretary of State and the sale is effected there- 
after under Sections 8623-79 and 8623-82, General Code. The court 
ruled that the plaintiff was entitled to protection of Sec. 8623-72, 
finding that this section was applicable. It specifically refrained 
from expressing an opinion, however, as to whether the rights of 
dissenting minority stockholders would be protected under Sec. 8623-72 
when the assets of the company are sold on dissolution in accordance 
with the statutory provisions governing dissolution, emphasizing that 
in this instance compliance was not had with such provisions. Mills 
v. Penn-Lox Co. et al., 36 N. E. 2d 828. Geo. C. McKelvey of 


St. Clairsville, for plaintiff appellant. Roger Zucker of Cleveland, 
defendants appellees. 


Foreign Corporations 


Illinois. 


Secretary of State upheld in denying certificate of authority to 
plaintiff wholly owned subsidiary of a qualified foreign parent com- 
pany, where names were identical except that plaintiff’s name con- 
tained the additional words, “of America, Inc.” Plaintiff Minnesota 
corporation, The Investors Syndicate of America, Inc., a wholly 
owned subsidiary of a Minnesota company, the Investors Syndicate, 
which had done business in Illinois for many years, had secured an 
order for the issuance of a writ of mandamus in the circuit court of 
Cook County commanding defendant Secretary of State to issue to 
plaintiff a certificate of authority to do business in Illinois as a foreign 
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corporation. Upon appeal, the Illinois Supreme Court reversed the © 
lower court and upheld the Secretary of State in his exercise of 
discretion in refusing to issue the certificate of authority on the 
ground that the name of the plaintiff was “deceptively similar” to 
the name of a foreign corporation already authorized to transact 
business in Illinois. In the course of its opinion the court discussed 
Sections 104(a) and 148 of the Business Corporations Act, governing 
the duties of the Secretary of State and the rights of corporations — 
appealing under such circumstances and overruled plaintiff's conten- 
tions that they were to be regarded as unconstitutional. “In the — 
present case,” observed the court, “where the subsidiary corporation 
contemplates engaging in the same business as previously transacted 
by the parent corporation, and conducting that business at the same 
locations and with the same personnel, the addition of the words 
“of America, Inc.” is not sufficient to eliminate confusion and uncer- 
tainty of those dealing with the two corporations. The parent cor- 
poration has contracts of over forty million dollars and has very 
large capital and surplus, yet persons dealing with the Investors 
Syndicate of America may not rely upon the assets of the parent 
corporation but must look solely to the subsidiary which has sub- 
stantially less assets. The similarity of names is sufficient, in all 
likelihood, to cause persons dealing with the plaintiff to be deceived 
into thinking that they were dealing with the corporation of larger 
assets.” The Investors Syndicate of America, Inc., et al. v. Hughes, 
Secretary of State, Illinois Supreme Court, November 18, 1941. Com- 
merce Clearing House Court Decisions Requisition No. 269598. George 
F. Barrett, Attorney General, (Albert E. Hallett, Jr., of counsel), for 
appellant. John L. McInerney and Don M. Peebles, for appellees. 


New York. 


Maintenance of soliciting office, with orders confirmed at home 
office in another state, ruled not doing business for purposes of service - 
of process. Service of process upon a Delaware corporation in New 
York City was set aside by the United States District Court, Southern 
District of New York, on the ground that the company was not — 
business in New York under the following circumstances, as outli 
by the court: “From the moving affidavits it appears that the defend- 
ant maintains a sales office in the City of New York having two 
employees; that the corporate name appears on the door of the office; 
that it is listed in the New York City telephone directory ; that the 
lease was made by the defendant corporation, the rent being paid 
directly by the Ohio office; that orders resulting from negotiations 
in New York are subject to confirmation at the home office in Ohio; 
that it maintains a limited bank account of $1200 in New York City, 
upon which the sales representative in the New York office is per 
mitted to draw for incidental expenses excepting salaries which are 
paid directly by check from the Ohio office; that the National City 
Bank of New York is one of its general depositories, the deposit there, 
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however, being subject only to handling by the home office.” Various 
negotiations in New York, entered into by officers of the corporation, 
on visits from Ohio, claimed by the defendant to be subject to con- 
firmation by the home office in Ohio, were regarded by the court as 
“no more than solicitation of business within this jurisdiction and 
hence not a doing of business.” It was also indicated that “if the 
officers actually closed the contracts while in New York, that fact 
alone is insufficient since the business was done not by the New York 
office but by visiting officers from Ohio.” Marcus v. General Machinery 
Corporation,* United States District Court, Southern District of New 
York, July 29, 1941. Commerce Clearing House Court Decisions 
Requisition No. 267158. Philip Wittenberg of New York City, for 
plaintiff. Spence, Windels, Walser, Hotchkiss & Angell (Ernest 
Angell and Desmond Fitz Gerald, of counsel), of New York City, 
for defendant. 


720208 &@7 @2R Oro ® HO 


* The full text of this opinion is printed in The Corporation Tax Service, 
New York, page 20,573. 


Tennessee. 


Unlicensed foreign corporation, although transacting intrastate 
business in state, permitted to maintain suit on contract constituting 
interstate business. Complainant was an Ohio corporation, not licensed 
in Tennessee, where it maintained an office and had constructed three 
magazines for the storage of explosives. Sales made to the defendant 
and others had been filled from these magazines. The transaction 
sued upon was found by the Tennessee Court of Appeals, Middle 
Section at Nashville, to involve a shipment “clearly in interstate com- 
merce. The defendants in Tennessee sent an order to complainant 
in Cleveland, Ohio, for goods to be shipped from Pennsylvania to 
Tennessee, and shipment was so made.” Affirming a judgment for 
the complainant, the court said: “The complainant, in maintaining 
magazines within this State to store goods for sale, was doing an 
intrastate business, subjecting it to liability for taxes, etc. Sealed 
Power Corp. v. Stokes, 174 Tenn. 493, 497, 127 S. W. (2d) 114, and 
cases cited. But a foreign corporation, although transacting intra- 
state business in Tennessee with various people, without complying 
with the statutes, is not precluded by reason of its failure to comply 
with such statutes from suing in the State courts on a contract con- 
stituting interstate business. Lloyd Thomas Co. v. Grosvenor, 144 
Tenn. 347, 233 S. W. 669. The fact that a business having aspects 
of both interstate and intrastate operations is conducted by a single 
corporation does not make the entire business either interstate com- 
merce or intrastate commerce, but its character is determined by the 
particular transactions involved. 15 C. J. S. 281, Sec. 18; Foster & 
Keiser Co. v. Special Site Sign Co., 85 F. (2d) 742. The fact that the 
complainant was also doing an intrastate business, without comply- 
ing with the Tennessee statutes, cannot affect its right to maintain a 
Suit to collect for this interstate shipment.” Burton Explosives, Inc. 
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v. Strider et al.,* Tennessee Court of Appeals, Middle Section at ~ 
Nashville, November 1, 1941. Commerce Clearing House Court Deci- ~ 
sions Requisition No. 268537. W. P. Cooper of Nashville, for appellants, 
Manier & Crouch of Nashville, for appellee, Burton Explosives, Inc, 


* The full text of this opinion is printed in The Corporation Tax Service, — 
Tennessee, page 315. 


Texas. 


Corporation engaged in interstate commerce held not required to 
obtain permit to do business in order to maintain suit. In an action 
by plaintiff Tennessee corporation to recover a balance due as the 
purchase price of labels sold the defendant, the latter alleged that the 
plaintiff was a foreign corporation engaged in the transaction of busi- 
ness in Texas without the requisite permit. The Texas Court of Civil 
Appeals, El Paso, affirmed a judgment for the plaintiff, saying: “In 
our opinion there is no merit in the contention of the defendant that 
plaintiff had no right to maintain this action without having a permit 
to do business in Texas. These goods were ordered in Texas and 
shipped from Tennessee. The transaction constituted interstate com- 
merce, and no permit was required.” Taormina Corp. v. International 
Playing Card and Label Co., Inc.,* Texas Court of Civil Appeals, 
El Paso, September 18, 1941, rehearing overruled October 9, 1941. 
Commerce Clearing House Court Decisions Requisition No. 268348. 
R. D. Cox, Jr., and Strickland, Ewers & Wilkins of Mission, for 
appellant. E. L. Davis of Harlingen, for appellee. 


* Pertinent portions of opinion printed.in The Corporation Tax Service, 
Texas, page 549. 


Taxation 
Alabama. 


Alabama use tax held applicable to Government contractors operat- 
ing under a “cost-plus-a-fixed-fee” contract on property purchased 
out of state and brought into state for use under contract. The ques- 
tion presented was whether the Alabama use tax could be properly 
applied to contractors operating under a cost-plus contract with the 
Government who purchased material outside the state which was 
shipped into Alabama to be used in the performance of the contract. 
The Supreme Court of the United States upheld the imposition of 
the tax. It referred to its opinion in the companion case of State of 
Alabama v. King and Boozer, 62 S. Ct. 43, (The Corporation Journal, 
December, 1941, page 64), upholding the Alabama sales tax as related 
to Alabama sales to the same contractors and said: “For the reasons ~ 
stated at length in our opinion in the King and Boozer case we think 
that the contractors, in purchasing and bringing the building material — 
into the state and in appropriating it to their contract with the Gov- 
ernment, were not agents or instrumentalities of the Government; © 
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and they are not relieved of the tax, to which they would otherwise 
be subject, by reason of the fact that they are Government con- 
tractors. If the state law lays the tax upon them rather than the 
individual with whom they enter into a cost-plus contract like the 
present one, then it affects the Government, like the individual, only 
as the economic burden is shifted to it through operation of the con- 
tract. As pointed out in the opinion in the King and Boozer case, by 
concession of the Government and on authority, the Constitution, 
without implementation by Congressional legislation, does not prohibit 
a tax upon Government contractors because its burden is passed on 
economically by the terms of the contract or otherwise as a part of 
the construction cost to the Government.” Curry v. United States 
et.al.,* 62 S. Ct. 48. Thomas S. Lawton and John W. Lapsley of 
Montgomery, for petitioners. Charles Fahy, Acting Solicitor General, 
for respondents. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Alabama, page 6704. 


California. 


Incidental sale of machinery used by retailer in printing business 
held subject to sales tax, although not involving the type of retail 
sale ordinarily made in the usual course of his business. Plaintiff, 
who held a permit under the California retail sales tax requirements, 
was engaged in the business of operating a printing establishment. 
In the latter part of 1935, he sold certain second-hand equipment that 
he had previously used in the operation of his printing plant. He 
sought to recover taxes paid under protest in that connection, alleging 
that the sale was purely incidental to the operation of his business 
and that he was not engaged in any way in the business of selling 
machinery or equipment and that it was merely a casual and incidental 
sale to which the retail sales tax was never intended to apply. The 
California Supreme Court, however, ruled that the tax applied, reversed 
a judgment in favor of the plaintiff, saying: “The plaintiff is retailer. 
He sold the personal property in question at retail as a part of his 
business operations, and the plain language of the act requires the 
inclusion of the gross receipts therefrom in the measure of the tax. 
He can claim no exemption merely by virtue of the fact that the sale 
of used printing equipment was not the kind of retail sale ordinarily 
made by him. Our statute creates no exemption covering the situa- 
tion, and however forceful may be plaintiff’s contention that this type 
of sale should be exempted from the operation of the statute, such 
arguments must be directed to the legislature rather than to the 
courts.” Bigsby v. Johnson,* California Supreme Court, October 28, 
1941. Commerce Clearing House Court Decisions Requisition No. 
268382. Philip Ray and Robert H. Walker of Los Angeles, for plain- 
tiff. Earl Warren, Attorney General, of San Francisco, for defendant. 


_* The full text of this opinion is printed in The Corporation Tax Service, 
California, page 6332. 
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Federal. 


Dissolved personal holding corporation, being liquidated, ruled 
still taxable as a corporation for surtax purposes. Petitioner personal 
holding company, which had been dissolved in 1932, was assessed a 
deficiency in 1935 in a personal holding company tax and a penalty 
for failure to file a surtax return in that year. The company was then 
in liquidation and in 1935 at least 80 per cent. of its income was 
derived from interest and at least 50 per cent. of its outstanding stock 
was owned by not more than five individuals. Against petitioner’s 
contention that its status as a “corporation,” within the meaning of 
the taxing statute, had been destroyed, the United States Circuit 
Court of Appeals, Second Circuit, observed: ‘We do not agree that 
dissolution puts a corporation beyond taxability.” “The operation 
of a going concern is not a condition precedent to tax liability.” The 
court noted that under the law of New York, the state of petitioner’s 
creation, a corporation which has filed a certificate of dissolution 
“shall continue” for stated purposes, including acts required to termi- 
nate its affairs. These purposes the court regarded as corporate 
purposes sufficient to bring the company within the reach of the tax 
statute and concluded that it is to be regarded as alive to that extent. 
O'Sullivan Rubber Co. v. Commissioner of Internal Revenue,* 120 F. 
2d 845. Blake & Voorhees (Peter V. D. Voorhees, Helen H. Robinson 
and Samuel B. Stewart, Jr., of counsel), of New York City, for peti- 
tioner. Samuel O. Clark, Jr., Asst. Atty. General, and Sewall Key 
and Arthur A. Armstrong, Sp. Assts. to Atty. General, for respondent. 


* The full text of this opinion is printed in the Standard Federal Tax Service 
—1941—page 10,228. 


Tennessee. 


Person engaged in a business on which a privilege tax was imposed, 
and failing to pay the tax, held unable to maintain suit on a cause of 
action arising out of such business. In the lower court, the plaintiff, — 
who was engaged in the business of buying notes, obtained judgment 
against defendant endorser of certain notes which plaintiff had pur- 
chased in the course of his business. Upon appeal, the defendant 
alleged that the plaintiff had not paid a privilege tax to engage in the 
business of buying notes and was therefore precluded from maintain- 
ing suit on the notes. The Court of Appeals of Tennessee reversed 
the judgment for the plaintiff and ordered the suit dismissed. Noting 
that the General Revenue Bill, Chapter 108, Acts of 1937, taxed as a 
privilege “the business of buying notes, accounts, judgments and 
other evidences of indebtedness,” and made it unlawful and a mis- 
demeanor, punishable by fine, for any person to exercise any of the 
privileges made taxable by that act before complying with its pro- 
visions, the court continued: “Under similar statutes, it has long 
been established that one engaged in a business taxed as a privilege, 
without paying the tax, cannot maintain a suit on a cause of action 
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arising out of such business. While a single act cannot be taxed as 
a privilege, it may afford sufficient evidence of the exercise of the 
privilege. Proof of an act characteristic of the privilege, or com- 
monly incident to the conduct of a business declared to be a privilege, 
is prima facie evidence that the actor was exercising the privilege, 
and casts upon him the burden of proving that he was not in fact 
doing so.” “But in the present case the prima facie case stands 
unopposed by any denial or explanation. Its strength is not diminished 
by the fact that Plaintiff Sanderson was a merchant; for one may 
well engage in two or more privileged businesses at the same time.” 
Anderson v. Sanderson,* Court of Appeals of Tennessee, Middle Sec- 
tion at Nashville, October 11, 1941. Petition to rehear denied, November 
3, 1941. Commerce Clearing House Court Decisions Requisition No. 
267337. K. Harlan Dodson, Jr., and Walker & Hooker of Nashville, 
for plaintiff in error. I. R. Schulman of Nashville, for defendant 
in error. ! 


* The full text of this opinion is printed in The Corporation Tax Service, 
Tennessee, page 3916 


Appealed to The Supreme Court 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 

AaBAMA. Docket No. 603. Curry v. United States et al., 3 So. 2d 
582. Alabama use tax—application to use of property by contractors 
pursuant to “cost-plus-a-fixed-fee” contract with United States. Appeal 
filed, September 11, 1941. Certiorari granted, October 13, 1941. 
Argued, October 24, 1941. Reversed, November 10, 1941. (See 
page 86.) 

CatirorNnia. Docket No. 283. Butler Brothers v. McColgan, Fran- 
chise Tax Commissioner, 111 P. 2d 334. (The Corporation Journal, 
November, 1941, page 38.) California Bank and Corporation Fran- 
chise Tax Act—allocation of income. Appeal filed, July 19, 1941. 
Probable jurisdiction noted, October 13, 1941. 


* Data compiled from CCH U. S. Supreme Court Service, 1941-1942. 
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Regulations and Rulings 

Louistana—Income from intangibles owned by a nonresident or 
foreign corporation and held by him or it outside of Louisiana, which 
income is paid and received from a business not operating in Louisiana, 
cannot be included in income subject to apportionment, where such 
person or corporation reports income to the State of Louisiana on the 
apportionment basis for income tax purposes. (Opinion, Attorn 
General to Collector of Revenue, Louisiana CT, § 10-806.15.) 

MaryYLanD—The Attorney General of Maryland has advised the 
State Tax Commission that the provision of Section 5 of Article 23 of 
the 1939 Code, requiring a copy of the certificate of incorporation to be 
delivered to the State Tax Commission with the original certificate and, 
after being recorded, the copy, duly certified, to be delivered to the Clerk 
of the Circuit or Superior Court for recordation, should be complied 
with strictly. (Maryland CT, { .411.) 


MississippI—Under the Berwind-White case, where delivery is 
made within the state, the sales tax on the sale is the same as that on 
any other similar sale made by a person within the state, even though 
the order is previously taken and accepted and the merchandise is 
supplied from points without the state. (Attorney for State Tax Com- 
mission, Mississippi CT, { 75-037.) 

Missourt—The State Auditor has recently completely revised the 
Rules and Regulations relating to the Sales Tax Act, dividing them 
into two chapters, the first containing general interpretations of the 
law and the second, relating to specific rules applicable to all classes 
of business. (Missouri CT, § 64-001 to 64-251.) 


Nortu CaroLtina—A taxpayer is required to file an intangibles tax 
return even when no tax is due by reason of deductions. (Opinion of 
Attorney General to Commissioner of Revenue, North Carolina CT, 
{] 29-003.) 


A corporation chartered in Delaware, but domesticated in North — 


Carolina, whose business is wholly conducted in North Carolina, is 
liable for the intangibles tax on stock owned by it in a foreign corpora- 
tion. (Opinion, Attorney General to Commissioner of Revenue, North 
Carolina CT, § 29-002.) 

Dividends received from foreign corporations by a foreign corpo- 
ration domesticated in North Carolina and conducting all of its busi- 
ness in that state must be included in the gross income for income tax 
purposes. (Opinion, Attorney General to Commissioner of Revenue, 
_ North Carolina CT, { 15-159.) 

Nortu Daxota—The Attorney General has ruled that the payment 
of the new annual license fee by operators of coin-operated amusement 
devices does not relieve the operator from liability for the payment of 
the use tax upon such machines when they are purchased out of the 
state. (North Dakota CT, J 7996k.) 

TENNESSEE—The Department of Finance has recently issued com- 
pletely revised regulations relating to the principal state taxes. 
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Some Important Matters for 
January and February 


This Calendar does not purport to be a complete calendar of all matters 
requiring attention by corporations in any given state. It is a condensed calendar 
of the more important requirements covered by the State Report and Tax Bulletins 
of The Corporation Trust Company. Attorneys interested in being furnished 
with timely and complete information regarding all state requirements in any 
one or more states, including information regarding forms, practices and rulings, 
may obtain details from any office of The Corporation Trust Company or C T 


Corporation System. 

AtaBAMA—Annual Application for Permit to Do Business due on or 
before February 1—Domestic and Foreign Corporations. 

Report of Resident Stockholders and Bondholders due on 

or before February 1——Domestic and Foreign Corporations. 

Ataska—Annual Report due within 60 days from January 1.—Domestic 
and Foreign Corporations. 

ArKANSAS—Franchise Tax Report due on or before March 1.—Domestic 
and Foreign Corporations. 

CaLiForNIA—Quarterly Retail Sales Tax Return and Payment due on 
or before January 15.—Domestic and Foreign Corporations. 

Returns of Information at the source and Returns of Tax 

Withheld at the source due on or before February 15.—Domestic 
and Foreign Corporations. 

Cotorapo—Returns of Information at the source due on or before Feb- 
ruary 15.—Domestic and Foreign Corporations. 

Connecticut—Annual Report due on or before February 15 (if corpo- 
ration was organized or qualified between January 1 and June 30 
of any previous year).—Domestic and Foreign Corporations. 

DeLaAwarE—Annual Report due on or before first Tuesday in January.— 
Domestic Corporations. 

District oF CoLtumBia—Annual Report due between January 1 and 
January 20.—Domestic Corporations. 

DoMINION oF CANADA—Returns of Information at the source due on or 
before February 28.—Domestic and Foreign Corporations. 
ILt1noris—Annual Report due between January 15 and February 28.— 

Domestic and Foreign Corporations. 
InpIANA—Gross Income Tax Return and Payment due on or before 
January 31.—Domestic and Foreign Corporations. 
Returns of Information at the source due on or before Janu- 
ary 31—Domestic and Foreign Corporations. 
Returns of Withholding at the source due on or before Janu- 
ary 31.—Domestic and Foreign Corporations. 
Iowa—Quarterly Retail Sales Tax Returns and Payment due on or 
before January 20.—Domestic and Foreign Corporations. 
Kansas—Returns of Information at the source due on or before March 1. 
—Domestic and Foreign Corporations. 
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Kentucky—Returns of Withholding at the source due on or before © 
January 31.—Domestic and Foreign Corporations. 

Louistana—Annual Report due on or before February 1—Domestic 
Corporations. 

Capital Stock Statement due on or before March 1.—For- 
eign Corporations. 

Matine—Annual License Fee due on or before March 1.—Foreign Cor- 
porations. 

MaryL_anp—Returns of Information at the source and Returns of Tax | 
withheld at the source due on or before February 15.—Domestic 
and Foreign Corporations. 

MassacHusETts—Returns of Information at the source due on or before 
March 1.—Domestic and Foreign Corporations. 

Minnesota—Annual Report due between January 1 and April 1— 
Foreign Corporations. 

Returns of Information at the source due on or before 
March 1.—Domestic.and Foreign Corporations. 

Missouri—Returns of Information at the source due on or before 
March 1.—Domestic and Foreign Corporations. 

Annual Franchise Tax Report due on or before March 1.— 
Domestic and Foreign Corporations. 

Montana—Annual Report of Capital employed due between January 1 
and March 1.—Foreign Corporations qualified after Febru- 
ary 27,1915. 

Annual Return of Net Income due on or before March 1.— 
Domestic and Foreign Corporations. 

Annual Report due on or before March 1.—Domestic and 
Foreign Corporations. 

New YorxK—Annual Franchise Tax Report and Tax of Real Estate and 
Holding Corporations due between January 1 and March 1.— 
Domestic and Foreign Real Estate and Holding Corporations. 
Forms 41 CT and 42 CT, Art. 9 of the Tax Law. 

Returns of Information at the source and Returns of Tax 
Withheld at the source due on or before February 15.—Domestic 
and Foreign Corporations. 

Norte Daxota—Quarterly Retail Sales Tax Return and Payment due 
on or before January 20.—Domestic and Foreign Corporations. 

Oxnto—Report to Department of Industrial Relations due during Janu- 
ary.—Domestic and Foreign Corporations employing three or 
more persons in Ohio. 

Retail Sales Tax Return and Vendors’ Excise Tax due on 
or before January 31—Domestic and Foreign Corporations. 

Annual Franchise Tax Report due between January 1 
and March 31.—Domestic and Foreign Corporations. 

Ox.Lanoma—Returns of Information at the source due on or before 
February 15.—Domestic and Foreign Corporations. 
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Orecon—Returns of Information at the source due on or before Febru- 
ary 15.—Domestic and Foreign Corporations. 
PENNSYLVANIA—Report of Unclaimed Dividends, Credits, etc., due in 
January.—Domestic Corporations. 
Ruope IsLtanD—Annual Report due during February.—Domestic and 
Foreign Corporations. 
Corporation Tax Return due on or before March 1.— 
Domestic and Foreign Corporations. 
SoutH CAROLINA—Annual Statement due on or before January 31.— 
Foreign Corporations. 
Annual License Tax Report due during February.— 
Domestic and Foreign Corporations. 


South Daxota—Annual Capital Stock Report due before March 1.— 
Foreign Corporations. 
Texas—Annual Franchise Tax Report due between January 1 and 
March 15.—Domestic and Foreign Corporations. 
Unitep States—Returns of Information at the source due on or before 
February 15.—Domestic and Foreign Corporations. 
Utan—Returns of Information at the source due on or before February 
15.—Domestic and Foreign Corporations. 
VerMOnT— List of Stockholders due on or before January 31.—Domestic 
and Foreign Corporations. 
Returns of Information at the source due on or before 
February 15.—Domestic and Foreign Corporations. 
Annual Report due on or before March 1.—Domestic Cor- 
porations. 
Annual License Tax Return and Payment due on or before 
March 1.—Domestic and Foreign Corporations. 
Income (Franchise) Tax Return due on or before March 15. 
—Domestic and Foreign Corporations. 
Vircin1a—Annual Registration Fee due on or before March 1.—Domestic 
and Foreign Corporations. 
Annual Franchise Tax due on or before March 1.—Domestic 
Corporations. 
West Vircin1ta—Gross Sales Tax Return and Payment due on or before 
January 30.—Domestic and Foreign Corporations. 
Returns of Information at the source due on or before March 
15.—Domestic and Foreign Corporations. 


QO 





The Corporation Trust Company’s 


Supplementary Literature 


In connection with its various activities The Corporation Trust Company publishes the 
following supplemental pamphlets, any of which will be sent without charge 
to readers of The Journal. Address The Corporation Trust Company, 
120 Broadway, New York, N. Y. 


Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief summary of the 
statutory requirements, procedure and costs of incorporation—all reflecting the 
amendments adopted in 1941. 


Amendments to Delaware Corporation Law, 1941. Contains complete 


text of the amendments adopted at the 1941 session of the legislature, 
giving for each one a brief explanation of its purpose and effect. 


Spot Stocks—and Interstate Commerce. Treats, in a general and 
informal way, of the relation between the carrying of goods in 


warehouses in outside states and the statutory obligations which that activity, in 
some states, places on the corporation owning the goods. 


What Constitutes Doing Business. (Revised to March 15, 1939.) A 
184-page book contdining brief digests of decisions selected from 
those in the various states as indicating what is construed in each state as “doing 
business.” The digests are arranged by state, but a Table of Cases and a Topical 
Index make them accessible also by either case name or topic. There is also a 
section containing citations to cases on the question of doing business such as 
to make the company subject to service of process in the state. 


When a Corporation Leaves Home. A simple explanation of the 
reasons for and purposes of the foreign corporation laws of the 


various states, and illustrations of when and how a corporation makes itself 
amenable to them. Of interest both to attorneys and to corporation officials. 


We've Always Got Along This Way. This is a 24-page pamphlet 
giving brief digests of cases in various states in which corporation 
officials who had thought they were getting along very well with statutory repre- 
sentation by a business employe suddeniy found themselves penalized in unusual 
and often embarrassing ways: such as one company that had to pay its employe- 
representative's alimony. 


What! We Need a Transfer Agent? Nonsense! The foregoing is the 
title of a pamphlet which describes in detail, with many illustrations, 
the exact steps through which a stock certificate goes in being transferred from 
one owner to another by an experienced transfer agent—purpose being to enable 
any corporation official to judge more accurately whether or not his own company 
should use the services of a transfer agent. 


Judgment by Default. Gives the gist of Michigan Supreme Court case 
of Rarden v. Baker and similar cases in other states, showing how 
corporations qualified as foreign in any states and utilizing their business em- 


ployes as statutory representatives are sometimes left defenseless in personal 
damage and other suits. 


A Corporation’s Achilles Heel. Containing the complete text of the 
opinion of the Supreme Court of the United States in State of 
Washington ex rel. Bond & Goodwin & Tucker, Inc. v. Superior Court, State of 
Washington, of the Supreme Court of New Mexico in Silva v. Crombie & Co., 
and of the Supreme Court of Michigan in Rarden v. R. D. Baker Co.—three 
decisions of great significance to attorneys of corporations qualified in one or 
more states. 
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UNITED STATES 
MASTER TAX GUIDE 


Based on the Internal Revenue Code, as 
amended, it tells just how the federal 
revenue law stands today. Moreover, it is 
replete with ideas and suggestions that 
will conserve time and protect against 
eee os overpayments and mistakes in making out 
1941 income. tax returns, handling 1942 
income tax questions under the federal 

— revenue laws, etc. 


The new UNITED STATES MASTER TAX GUIDE for 1942 is 
up-to-date in every detail. All the new provisions, rates and changes 
effected by the Revenue Act of 1941 are fully reflected. Plain-English 
explanations cover every important phase of the federal income tax— 
application of the tax to individuals, estates and trusts, corporations, 
partnerships; determination of net income; capital gains and losses; 
deductions; returns, etc. The excess profits tax, the capital stock tax, 
the stamp, excise and miscellaneous taxes too, are each soundly, 
clearly, treated. Other timely and valuable features include tax rate 
tables, tax calendar, and detailed topical index. In all per 
some 280 pages, 6x9, well printed on good paper, sewed, $7 copy 
and bound in heavy ripple paper covers. 



























Commerce Clearing House, Inc. 
214 N. Michigan Ave., Chicago 


TE ON a tia cian copies of the new 1942 UNITED STATES 
MASTER TAX GUIDE on publication at $1 a copy (10 copies, $9; 
25, $21). [] Remittance enclosed C) Send bill 
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Note: Copies are automatically sent Current Law Handybook subscribers 
and subscribers for the CCH Standard Federal Tax Service. They should 
order only if extra copies are wanted. 
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Available in denominations 
as low as ten cents, United 
States defense bonds and 
stamps offer you unusual 
opportunities to practice 
thrift, make a good, sound 
investment and participate 


in your country’s defense. 
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